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W nona School District and W nona Educati on Associ ati on
| SD 861
W nona, M nnesota

ARBI TRATOR. Daniel G Jacobowski, Esg.

DI SPUTE: Refusal to hire teacher Joan Wckstrom for assistant
soccer coach position.

JURI SDI CTI ON

APPEARANCES: For school district: M nneapolis Attorney
Patricia A Maloney of Ratw k, Roszak & Mal oney.

For Education Associ ati on: St. Paul Attorney Debra M Corhouse
of Education M nnesot a.

HEARI NGS: Conducted on June 20 and 21, 2006, at the district
Lincoln Building in Wnona, on this contract grievance, pursuant
to the stipulations and procedures of the parties under their
col | ective bargaining agreenent. Briefs were received July 7.

Dl SPUTE
ISSUE: Did the district violate the contract when it refused to
hire teacher grievant Joan Wckstrom for an assistant soccer
coach position?

CASE SYNOPSIS: The grievant is a teacher in the district and an

experienced soccer coach. In August 2005, the athletic director
refused to hire her as assistant soccer coach and instead hired a
person outside the bargaining unit. The refusal was based on

past parent conplaints of her during her prior years as soccer
coach, from which she had been pressured to resign in June 2004.
The grievant protests that she is qualified, that the
determ nation of not qualified was wongful, and in violation of
contract section 13 which entitled her to the position.

CONTRACT PROVI SI ONS APPLI CABLE OR ARGUED
ARTI CLE VI — TEACHER RI GHTS
"Section 3. Personnel Files:...Only the pernanent

personnel file wmy be used as evidence in any
di sciplinary action or hearing...




Section 13. Subcontracting: Al curricular, co-
curricular, and extra-curricular assignnments normally
conducted by nenbers of the bargaining unit shall be
retained within the unit, and the district shall not
enpl oy, assign, or contract with any person outside of
the bargaining unit to perform such assignnent(s)
unless no qualified teacher is available within the
bargai ning unit to accept such assignnent(s).

Section 16. Just Cause: No tenured teacher shall be
disciplined or denied a scheduled salary increase or
deprived of any professional advantage w thout just
cause. Any such denial or discipline shall be subject
to the professional grievance procedure set forth in
this contract. Al information formng the basis for
disciplinary action will be made available to the
teacher and wupon witten consent of the teacher
i nvol ved to the exclusive representative.

Section 21. Miintenance of Standards: This contract
shall not be interpreted or applied to deprive teachers
of professional advantage or to nodify the working
conditions heretofore specifically enjoyed unless
expressly stated herein. Nor shall it be interpreted
or applied to deprive the district of any of the
services of the teachers heretofore enjoyed unless
expressly stated in this contract."

DI STRI CT PQLI CY:
CONFLI CT RESOLUTI ON PROCESS

(Arbitrator comment: To help resolve parent or student concerns
or conflicts.)

"Steps for Conflict Resolution

Step One: Student or parent concerns — a neeting with
t he coach/ advi sor.

Step Two: If not resolved, a neeting with the
activities director.

Step Three: If not resolved, a neeting with the
bui | di ng principal.

Step Four: If not resolved, referral to the
superi ntendent . "

BACKGROUND — FACTS
Earlier this hearing was scheduled for April 11, 2006, but

postponed late on April 10 for a settlenent possibility. Lat er
after rescheduling, on June 7 the arbitrator heard both counse



on the union notion to preclude certain district testinony and
evidence of conplaints that had not been processed through the
district conflict resolution policy or which were in the athletic
director's notes and not in the grievant teacher's personnel
file. Upon review, the notion was deni ed.

The grievant is a licensed nmath teacher with the district. I n
1998 she was assistant soccer coach for one year and thereafter
head soccer coach for five years through 1993. During the years
sone parent concerns and conplaints had been made about her
coachi ng. Some were communicated to the athletic director. On
June 2, 2004 the director was called to a neeting of severa
parents lead by a leading conplainer, KM at which various
conplaints were nade of the grievant from the |ast 2003 soccer
season and prior years. This triggered the director to
i mredi ately confront the grievant with a list of the conplaints
and demandi ng her resignation or face non-renewal of her coach
position. She resigned. A year later in July 2005 she applied
for an assistant soccer coach position, but was denied on the
basis of the past conplaints.

The school district case. Notes of the June 2, 2004 neeting were

separately kept by |eader KM and by the director. Four parents
attended, KM a Ms. KZ, and two who w shed to remain anonynous.
Some of the conplaints noted included the follow ng. The

anonynous parent (S) conplai ned of verbal abuse to their daughter
on the team citing a Septenber 2003 gane when she wasn't all owed
to play varsity and was driven honme by the grievant in her own
vehi cl e. Anot her anonynous conplaint was that the grievant
failed to adequately allow Hmong players to play varsity. Ms.
KZ had several conplaints against the grievant, that she was
i nconsi derate towards the daughter in her team assignnments during
a particular sensitive time when the husband was dying, that
after the daughter left the teamthe grievant prevented her from
assisting with the mddle school program and that in 2002 the
grievant failed proper concern when the daughter had injured her
hand. O her past conplaints were al so noted.

The district produced three witnesses at the hearing regarding
the conplaints of the grievant coaching. Parent | eader KM had
two daughters who played soccer. He hinmself had soccer
experi ence el sewhere. H s conplaints of the grievant went back
to her first year as head coach. Hi s conplaints included that
she showed favoritismto her own two daughters who pl ayed soccer.
That she didn't give nore playing experience to nore of the
pl ayers. That he felt she didn't have sufficient training. He
met with her several tinmes with his conplaints, particularly
about giving nore playing tine to seniors.

Ms. KZ, who also attended the June 2004 neeting, also testified.
She related of a prior year when she felt the grievant was
unsynpat hetic and inattentive when her daughter had injured her
hand during a gane. She also nentioned that in the '03 season
her husband was dying, which produced a lot of difficulty on the



daughter and the grievant failed to show her proper consideration
to allow her to play and during her husband's |last gane
attendance. \Wen the daughter later quit the team and wanted to
help out at the mddle school team the grievant opposed that
effort. She had both tel ephoned and witten a letter to the
grievant wth some of her concerns and was not satisfied with the
grievant's response on the tel ephone and | ack of response to the
letter.

In his testinony, the athletic director noted that he has been in
that position since 1999, the sane year the grievant started as
head soccer coach. He noted the various guidelines and ethica

codes that are submtted to the coaches, parents and students to
observe, including the enphasis on the district conflict
resolution policy, which noted that the playing tinme of students
shoul d not be a focus of discussion. He noted that in 2000 sone
parents wanted to conduct a survey of the soccer program and the
head coach but that it was not allowed. He made reference to
notes of his own that he kept in his personal file. In 2002 a
parent conplained of an occasion when the grievant visited a
pl ayer at her place of enploynent about her failure to attend
soccer neetings. He confronted the grievant on this conplaint,

she admtted it was wong and he had her apologize to the
daughter, feeling the matter was thus resol ved. In the fall of
2003, parent KM conplained to him of the grievant about her
yelling and other concerns. He stated that he supported the
grievant on that occasion. He stated others had talked to him
but wanted to remai n anonynous. He stated the district has no
policy against coaches teaching their own children. I n Cctober
of 2003 a school social worker informed him of some Hnmong
parents' concern and humliation that their children students
didn't get sufficient opportunity to play. He related of the
June 2, 2004 neeting wth parents who wanted the grievant
removed. VWen he met with the grievant as a result, he stated
that she denied the accusations, gave no explanation and when he
asked her to resign or face non-renewal, she expressed being
hurt, angry, and just wal ked out. She resigned shortly after.

He stated that the primary reasons and concerns of the grievant
included the followwng matters, her going to the place of
enpl oynent of a student, the conplaints of the Hmong, verbal

abuse and communication difficulties with the parents, her
difficulty wth problem sol ving and def ensi veness, whi ch nmade her
unqualified for the assistant soccer coach position. On cross
exam the director admtted that other coaches coached their own
chil dren. That trainers when available are the first attendees
to injuries. That there is a preference if new teachers are
hired that they have sonme coaching skills. That nobst coaches get
occasi onal conplaints, nost of which involve playing tine.

The association-grievant case. The grievant |isted her extensive
soccer experience in addition to her coaching at the senior high.
From 1994 she had 7 years as head soccer coach for the YMCA
From 1995 she had 11 years as head coach for the Wnona Youth



Soccer Associ ation. She has attended an extensive nunber of
soccer coaching clinics, and attendance for 8 years at the USA
Cup Tour nanent. She has three daughters active in soccer. I n
her testinony she said she has never been disciplined. She
stated that when she applied for the assistant coach position no
questions were asked about the prior conplaints. She furnished
four testinonial letters on her behalf from parents and anot her.

Wen the director net with her and gave her the ultimtum to
resign or face non-renewal, it cane as a total shock wthout
war ni ng. She had not been aware of and did not participate in
his nmeeting with the parents group initiated by KM In listing
sone of their conplaints, a nunber of them she had not been aware
of . When she wanted to discuss them she stated the director
refused and was angry. She did not want to resign but becane so
upset and wal ked out. Two days |l ater she resigned but wanted a
di scussion on the matter which the director refused. Sever al
days |l ater she recanted and wanted further discussion but to no
avail .

The grievant gave extensive testinony on her experience with an
expl anati on of past conplaints and concerns. She recogni zed the
value of the conflict resolution policy in resolving a nunber of
matters. One was a conplaining parent who had his daughter
apol ogi ze after hearing the coach's explanation. She expl ai ned
the incident when she talked to a student at her place of
enpl oynent as a grocery checkout girl, stating she had done so
because the student had a history of mssing practices with no
expl anat i on. When the director received a call from the nother
and told the grievant to apologize, she did so and felt the
matter was resolved. She felt she had a good relationship with
the director and many times discussed concerns with him and kept
hi m i nf or med.

In August 2003 KM net with her expressing concerns of him and
ot hers regarding her coaching. H s daughter played soccer. She

had heard he was trying to drum up conplaints against her. I n
Cctober she again net with himat the direction of the director
when he indicated he didn't want her to coach anynore. The

matter with himwas unresol ved.

She expl ained how students are assigned for ganes and playing
based wupon their experience, skills, wth flexible rotation
between junior varsity and varsity. She also explained that she
has had no other conplaints about how she has handled injuries.
Trainers are available for honme ganes to be alert and handle
injuries.

Wth respect to the conplaints of Ms. KZ how daughter was
handl ed during the period her husband was dying, the grievant
recogni zed the enotional difficulty involved. On the conpl aint
that the daughter did not play varsity on the last ganme her
husband attended she was not aware he was there and no request
had been nade of her. \Wile the daughter wanted to play varsity



nore, the grievant rotated her with nore junior varsity tinme
where she could get nore playing opportunities. After the
daughter quit the soccer team but wanted to help at the mddle
school team the grievant said no based on her policy that it was
better to have older students or persons working with those
younger . The grievant related of the long half hour phone cal
fromthe nother over these matters, was very apologetic with the
enotional situation

Regar di ng another parent conplaint how their daughter had been
treated, the grievant explained that the bus was full for an out
of town trip and with approval of the director it was decided
that she should drive with sone students in her own vehicle which
was new. She didn't have the daughter start the ganme because of
her conduct but then did later have her play. Regardi ng the
conplaint of not giving enough play tine to Hhmong students, this
is the first time she's heard of such conplaint. They made
extensive effort to nake the Hnong feel welcone. Two were
seniors but had never played soccer before, so they didn't play
all of the ganes. The girls appeared to be very happy and
grateful for the opportunity to play. She had nentioned themto
the director and he appeared satisfied with how she handled it.
On a conplaint of sone parents that they were not invited to the
pl ayers' pizza party instead of a banquet, she stated that the
type of party varied from year to year, that this was the
preference of the students that year and that parents who w shed
to cone anyway were allowed to do so. She admtted that there
are occasions when coaches get angry and yell, but that she has
never done so in an unreasonabl e and unfair manner.

The teacher who had been assistant soccer coach to the grievant
gave testinony on her behalf. He recalled a neeting wth parent
| eader KM who stated he would do everything in his power that the
gri evant woul d never coach again. He said he was representing
others and was very enotionally charged. He was appalled at the
accusations made and felt the grievant was conpletely the
opposite in handling and caring for the students. He concurred
with the handling of the Hnong students in soccer and thought
they understood and were happy with the playing tine given in
spite of their marginal skills. He testified on behalf of the
grievant on several matters.

One of the parents who submtted a testinonial letter for the
grievant testified that she was a very good coach, handl ed her
own daughter very well and showed no favoritism to her own
daught ers whom she felt she was even harder on

The head of the math departnent also testified stating that the

grievant's teaching ability is very good. He hinself has been
involved with girls basketball coaching for many years. First as
head coach and then many years since as assistant coach. He

expl ai ned that back in 1990 he had been asked to resign as head
coach because of parent conplaints that he was too hard on the
girls, too intent on winning and yelled too nuch and showed



favoritismto his own daughter. Later in another year he applied
as assistant coach and was successful. He explained the
difference in philosophies between balancing opportunities for
players to play as against balancing that wth flexibility
bet ween players to all ow wi nni ng.

In addition to this grievance over the district's failure to hire
the grievant, the association filed a separate grievance over the
district failure to follow the conflict resolution policy. The
grievance was sustained and the district agreed to follow the
policy in the future with the followmng directives from the
superintendent to the athletic director. On Septenber 28, 2005
the superintendent noted to the director that the conflict
resolution process may not have been followed in an instance
involving the grievant. He was advised that this process be
followed at all tinmes and that once a parent concerns arise it is
inportant to schedule a neeting with the concerned parties and
t he coach. In a followup Cctober 13 letter the superintendent
further advised the athletic director that anonynous conplaints
are not to be used as a part of a hiring decision. The fact of
this grievance settlenent and these Septenber and October 2005
directives to the athletic director are supportive of the
grievant in the current dispute matter.

ARGUVENT

THE SCHOOL DI STRI CT: In brief summary, the district argued the
followng main points in support of its decision. 1. The
district has retained the discretion under the contract to
determ ne whether a teacher is "qualified' to serve as a coach
Section 13 allows the district to hire outside the unit if no
"qualified" teacher is available. The extensive testinony
adequately determ ned the grievant was not qualified. The union
argunment that she was qualified and that the termqualified only
means that an applicant has a teaching license is illogical. |If
so, there would be no need to use the term "qualified" since by
definition any teacher neans one with a license and any teacher
woul d then be deened qualified even if no ability or skill for
coachi ng. Again such argunent by the union is illogical. 2.
The district acted reasonably and wthin its discretion in
determning that the grievant |acked the qualifications for the
assi stant coaching position. The district had a reasonabl e basis
to so conclude. The hearing adequately denonstrated the exanpl es
where the grievant had been made aware of parents' concerns but
failed to take necessary steps to resolve the situations. The
evi dence denonstrated students were afraid to voice concern and
feared grievant retaliation, that the grievant showed consi stent
|l ack of skills in dealing wwth parents and students and that the
grievant did not accept criticisns or suggestion for change.
There was adequate evidence to support the reasonabl e basis that
the grievant was not qualified for the assistant soccer coach
position. 3. Respectfully, the grievance should be deni ed.




THE ASSOCI ATI ON- GRI EVANT: In brief summary, the following are
the main points of the association on behalf of the grievant,
that she was entitled to the position. 1. As a matter of |aw,
the grievant is a qualified teacher and should therefore be hired
as the assistant soccer coach before soneone from outside of the
bargaining wunit. By law a qualified teacher is one wth a
| i cense. All the contract requires is that she be a qualified
teacher, and she is so. 2. The contract |anguage requires the
preferential hiring of internal candidates. |If the district were
al l oned discretion, the |anguage woul d be neani ngl ess. 3. The
district has waived its right to hire the coach of its choice

when a qualified teacher applies. The | anguage prohibits the
selection of an outside candidate when there is a qualified
teacher applicant. There are good reasons to provide
preferential hiring for qualified teachers. 4. In the only past

case in evidence, the district considered a forner head coach
qualified for an assistant coach position, even after he had been

asked to resign as head coach under parental pressure. The
assistant coach does not have the sane responsibilities and
deci sions as does the head coach. 5. Even if the arbitrator

reads the | anguage to allow for district discretion in the hiring
of coaches, it nmust follow the principles of just cause to deny
the grievant a professional advantage. Sections 16 and 21 of the
contract so provide. A coaching position is a professional
advant age. The director testified he would prefer new teachers
have coachi ng experience. 6. The district failed to neet the
tests of just cause. The director failed to fairly investigate,
sinply accepted the accusations, and failed to get information
fromthe grievant and other coaches. The grievant was given no
noti ce of expectations and possible consequences. The district
was not even handed in the penalty, having previously allowed
anot her resigning coach to return as assistant, and it gave no
prior warning or |lesser discipline to the grievant. 7. Even if
abuse of discretion were to be the proper standard of review the
district did abuse its discretion. The athletic director did not
facilitate the conflict resolution process. KM was so intent on
her not coaching that she couldn't resolve an issue with him
The interview process for the assistant coach position was unfair
with the nenbers predisposed towards not hiring her. The
grievant has a series of parents who support her as coach. The
di rector considered past resolved issues in nmaking his decision.
Parent |eader KM s conplaints lack nerit considering his own
personal agenda against the grievant and his |ack of standing on
other matters conpared with her explanations. The grievant gave
adequate credi ble testinony in explanation of her response to the
conplaints of Ms. KZ The grievant gave credible explanations
in responding and explaining the situations regarding Hrong
pl ayers, the parents not being invited to the end season party,
her use of the vehicle in lieu of the full bus and her yelling.
8. As was argued in the prelimnary notion hearing, the
arbitrator should not consider nost of the evidence the district
offered in support of its decision not to hire the grievant. The
district conflict resolution policy was not followed in many
i nst ances. The separate grievance and settlenent over the



conflict resolution policy resulted in the adnonition by the
superintendent to the director to follow the process at all tines
and to not use anonynous conplaints as part of hiring decisions.
The director's notes were not part of the formal teacher's file
and therefore should have been excluded, as well as the related
testi nony. 9. Respectfully, since the grievant is a qualified
teacher under the contract, she should be assigned to an
assi stant coach position at the high school for 2006 and be
awar ded back pay for the 2005 season.

DI SCUSSI ON — ANALYSI S

Upon extensive review, | concur partially with the district that
it had has the right to evaluate and determ ne the qualifications
of the grievant for the position, but that it acted wongfully
and did not have a proper basis to determ ne that she was not
qualified and that it violated her right of entitlenent to the
assi stant soccer coach position. | so conclude based on the
foll ow ng reasons and factors.

1. | concur with the district that under section 13 it has the
right to evaluate and determ ne the qualifications of a teacher
in the customary usage of the term beyond the fact of a license.
| reject the union claimthat it is restricted to a teacher being
| icensed. To so conclude as the union argued is unreasonabl e and
| udi crous since the very definition of a teacher in the contract
already requires a license and the reference to qualified would
be wunnecessary and neaningl ess. By the wunion argunment, any
teacher would thus be qualified even one who | acked the necessary
skills and knowl edge to be a soccer coach.

2. | likewise concur with the district that this is not a
di scipline case as such. | therefore reject the union's argunent
that just cause for a discipline is applicable and that only
evidence from the permanent personnel file may be used.
Incidentally, there was no such related evidence in the

grievant's file. Accordingly, | have rejected the union claim of
evidence that should be excluded since that would preclude
practically all of the evidence of the conplaints and
circunstances in this case. To the contrary, | have allowed such

evi dence of the conplaints and accusations to be submtted on the
recognition that they formthe basis for the district action and
the director's decisions, aside fromtheir validity and nerit.

3. However, | do find in favor of the grievant that the
determnation of being not qualified did deprive her of a
pr of essi onal advantage w thout just cause and in violation of
sections 16 and 21 of the contract under teacher rights. The
position of the assistant soccer coach is a professional
advantage and her right as a teacher to it and to fair
consideration for it is an entitlenent under the contract.

4. In getting to the main substance and nerits of this case, |
have concl uded that the district was wongful in determning that



she was not qualified based on the prior conplaints and in
denying her the position to which she was entitled. My reasons
next follow.

5. The basis of her earlier coaching termnation upon the
forced resignation or non-renewal was appalling and unfair. She
was not advised of it and did not participate in the June 2, 2004
neeting with the small parent group. She was not given an
opportunity to respond to the accusations. Instead it
i medi ately triggered the director to act on her renoval.

6. The evidence is clear that the director failed to follow the
conflict resolution process not only with respect to the June 2
neeting but with respect to other prior occasions when conplaints
or concerns had been made to him

7. | find that the testinony and conplaint of parent |eader KM
is to be discounted because of his indicated bias and personal
agenda to get rid of the grievant, his disagreenent with the
coachi ng phil osophy, and his efforts to initiate and consolidate
conpl aints of other parents.

8. In the case of Ms. KZ, with her conplaints or concerns, it
is clear that she and her daughter were wunder trenendous
enotional distress during the period of her dying husband, and
the grievant gave reasonabl e explanation of the circunstances to
di scount the conplaints.

9. On practically all of the other conplaints or accusations
rai sed, the grievant gave a reasonabl e expl anation or response to
di scount the justifications or accusations nade. In addition, a

nunber of these matters were from prior years or not nade known
to the grievant as conplaints at the tine.

To include these above |isted matters and other simlarly raised
at the hearing, are totally unfair to the grievant and do not
constitute good reasons to determ ne she was not qualified.

10. It is otherwse clear that the grievant had exceptional
skills and experience and training in soccer coaching.

11. It is also noted that the duties of the assistant soccer
coach, are less than that of head coach

DECI SI ON — AWARD
DECI SI ON: The district did act wongfully and violated the
contract in denying the grievant the assistant soccer coach
posi tion.
AWARD: The grievant is to be offered the position for the

forthcom ng 2006 season and to be granted back pay for the | ost
earnings of the position fromthe | ast 2005 season.
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Dat ed: August 2, 2006 Subm tted by:

Dani el G Jacobowski, Esq.
Arbitrator
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